that it is ludicrous to consider that any reasonable person
would not replace the fallen down guardrail if it were reasonable
to put the guardrail up in the first place.  Although the two
posts which remained standing may have constituted some form
of warning, even respondent's witness Mr. Wagers did not
consider that a warning sign would have been adequate at
this location (Tr. 174).  A warning sign would provide a
visual warning, which would be of limited use under some
conditions such as heavy rain, fog, or darkness.  Whereas,
a guardrail, even an inadequate guardrail, might provide some
warning on the full length of the section of elevated roadway
concerned.  Although it is not the petitioner's position that
a warning was sufficient or that the respondent intended
the guardrail to constitute merely a warning, petitioner
believes it is clear that there is a violation in this case
even under the very limited standard which respondent asserts
as reasonable at location No. 1.

With regard to cited location #2, petitioner concedes
that there was a berm of 6 to 8 inches in height.  Petitioner
also concedes that the roadway was very level and straight,
and that there was a fifteen foot or more distance between
the edge of the road and the drop-off.  However, petitioner
points out that both the inspector and the respondent considered
that there was some danger of a vehicle running off the road
at this point and going off the drop-off, and that all types of
vehicles used the roadway.

Petitioner points out that the Commission had indicated
that the reasonable prudent person should consider the circumstances
present and that the type and size of traffic using the roadway
is a factor to consider.  Relying on Inspector Sarke's
testimony that a six to eight inch berm is "just a bump in the
road", petitioner asserts that it is obvious that such a
berm would provide for some of the vehicles using the roadway
an insignificant amount of control and guidance of motion
tantamount to no berm at all.

In response to the respondent's argument concerning the
distance between the edge of the roadway and the drop-off,
petitioner suggests that while this may be relevant to the
issue of whether or not the roadway was elevated/ Inspector Sarke
considered that there was some danger of a vehicle going over
the edge of the drop-off.  Conceding that it is not clear from
the evidence exactly how great the distance was between the edge
of the roadway and the drop-off, petitioner maintains that
the respondent has provided no evidence that would support a
finding that a vehicle of the size of those using the roadway,
traveling within the speed limit, would be able to stop before
it had -traveled the distance between the edge of the road
and the drop-off.  Under these circumstances, petitioner concludes
that a berm or guardrail that would provide at least some.
control and guidance, should be required.
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